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Preface

First of all it should be mentioned that for the first time in this Project more than thirty recommendations have been produced during the workshop. Most of these proposals were generated during the discussion of the workshop itself, and only a minor percentage had been developed and explained in the written works of the experts submitted to IRO in advance. The participants of the workshop recognized the topic of interaction between SEO and tax bodies to be undoubtedly interesting, and this sphere was said to be in need of multiple changes. In turn, this attitude resulted in such a great number of recommendations. It should also be mentioned that the majority of proposals listed below needs to be finished and developed further. The task set for the short-term experts during the workshop was to define the problems within the discussed sphere and propose possible solutions. The experts of the small work group will work on these proposals and try to define clear and forcible arguments.

1. Legislatively bind public bodies to register an enterprise and to license its activity provided that the terms envisaged by the law are complied with.

Today in the experts’ opinion the law granted too much freedom to the respective public bodies in making decisions on licensing an activity, which creates room for bribery and bureaucracy, hindering the development of entrepreneurship. Binding the public bodies with an obligation to issue a license, provided all the requirements to the paperwork are met, would result in an increase of the number of enterprises created, promote competition, limit monopolistic activities and result in more taxes collected.

2. Set the uniform license fee for all the activities, decreasing its amount.

In the opinion of the experts, it is destructive for the country’s economy to rely on the license fee as a tax, which brings income to the state treasury. The fixed uniform rate and the decreased amount of the license fee would create the environment for entrepreneurship development. This would allow for the number of tax payers to grow.

3. Distinguish between the notions of “employer” and “employee” in terms of representatives of so-called “free professions” – doctors, attorneys etc.

The experts mentioned that today the legislator failed to express its attitude towards this issue, which confuses the taxation of such an economic operator.

4. Reduce the number of taxes.

Today there are more than 20 federal taxes and approximately 10 taxes collected in Irkutsk region on the level of a RF entity. This proposal entails the need to merge them thus reducing them down to a smaller totality. It will increase the awareness of entrepreneurs and simplify the tax payment calculation and collection processes. 

5. Reduce tax rates, set fixed social tax rate. 

In the experts’ opinion, reduced tax rates should entail the increase in the amount of labor contracts signed between an employer and an employee. Today due to high tax rates an employer prefers to sign contracts with employees within the framework of civil legislation, which in turn leaves an employee deprived of social guarantees.

6. Introduce uniform tax system for all the categories of entrepreneurs.

The proposal aims at making legal entities taxpayers equal to individual entrepreneurs taxpayers by substitution of a uniform tax for the totality of all the taxes (simplified taxation system).

7. Grant a tax payer a grace period to remove the drawbacks revealed by tax inspection.

Here one speaks of the possibility for a tax payer to correct the violations revealed by tax body’s inspection within a pre-set time. 

8. Define the gross revenue as the criterion distinguishing small enterprise from other enterprises.

9. Remove the criterion of “the number of employees” from the definition of a subject to simplified taxation system.

10. Recognize gross income as an object for taxation.

11. Create a possibility to appeal against the letters of the Ministry of Taxes and Fees, attributing them to specific acts of law.

12. Make the taxpayers (legal entities and private entrepreneurs) equal, having substituted the uniform tax for the totality of taxes (simplified taxation system).

In particular, the experts proposed to envisage a full substitution of the payment of the uniform tax (patent) for the totality of taxes for private entrepreneurs using the simplified taxation system.

13. Deprive tax bodies of the right to grant “permits” in respect of using the lawful rights of tax payers.

This is in particular referred to the right granted by Article 145 of the Tax Code of RF for the exempt of the execution of tax payer’s rights, related to VAT calculation and payment. The tax legislation in force has already envisaged and set forth the legal liability of a tax payer in case of unlawful implementation of this exempt. This is why obtaining a separate permit for this from the tax body is an excessive step, burdening the tax bodies with meaningless work and unreasonably complicating the procedure of enjoying this exempt for the relevant tax payer. 

14. Grant the right to newly established SEO’s (VAT payers) to enjoy the preference envisaged by Article 145 of the Tax Code of RF.

In this case the preference is confined to a VAT tax exempt for newly established economic operators right from the moment of their establishment rather than on expiry of three months.

15. Restrict the powers of local self-government bodies in terms of defining (unreasonably increasing) the rates of taxes and fees collected on their territories.

In the opinion of the experts, the maximum tax burden on a given tax (fee) should be clearly defined by the federal laws so that the situations like the one with the uniform tax on the pre-set income should be excluded. The amounts of payments within this tax are not limited and are often fixed by the RF entities so high, that it results in dramatic reduction of the number of economic operators working in the spheres covered by the uniform tax on the pre-set income.

16. Exclude the sales tax from the list of taxes collected in Russia, as a tax with the taxation base common with another indirect tax (VAT).

17. Envisage the conversion to the payment of the uniform tax on the pre-set income on an exclusively voluntary principle.

18. Grant the newly established SEO’s a possibility of simplified accounting and reporting, as well as preferential taxation as an incentive.

19. Envisage in the tax legislation a tax exempt for the incomes received by employees as afterpayments and make-up payments by employers to compensate for difficult working conditions in the remote (North) geographic areas.

20. Fix the minimum and maximum patent
 cost in the Federal Law.

21. Set forth the statute of limitations on collection of arrears and penalties.

22. Confine the amount of penalties down to the amount of payments overdue (arrears).

The procedure of collecting unlimited penalties on arrears that exists today often results in a situation whereby the penalties considerably exceed the arrears. Penalties like these may endanger and discontinue the operation of the relevant SEO, thus leaving the market deprived of yet another player, and the state – of yet another tax payer.

23. Define the document formats by the regulations of the Government.

24. Article 115 of the RF Tax Code – make the notion of “the day of offence discovery” more specific.

25. Article 83 of the RF Tax Code – define the object of tax registration (tax payers possessing assets) more specific.

26. Item 4 Article 100 of the RF Tax Code – bring to conformity with the requirements of RF Constitution (the realistic receipt of the inspection act is a must).

Here one speaks of the following provision of Item 4 Article 100 of the Tax Code: “Should an inspection act of the tax body be sent by registered mail, the date of its delivery is assumed to be the sixth day from the date of its mailing out”. Item 2 Article 254 of RF Constitution says that “the government authorities and local self-government bodies, their officials are to grant everybody the possibility to get familiarized with the documents and materials directly touching upon their rights and freedoms”. In the opinion of the experts, mailing the inspection act out by the registered mail is not a guarantee of its receipt in the specified time, which, in turn, violates the human rights and freedoms set forth by the Constitution.

27. Bring the regulations of tax control to order.

Namely, bring them to conformity with the established judicial practice and the opinion of the Constitutional Court on the identical control regulations by different bodies.

28. Envisage the collection of arrears, fines, penalties without the consent of the payer, should the payer’s disagreement on the decision of collection be missing by the certain time.

It is proposed to legislatively envisage a time frame, within which a tax payer would be entitled to file a claim against the decision on collection of fines, penalties, arrears. Should a tax payer fail to submit the claim against such a tax body’s decision by certain time, on its expiry the money is collected according to the non-court procedure. In the opinion of the experts, this would allow to make the life of courts, which today study a lot of cases related to collection of fines, penalties and arrears, easier. At the same time it will not offend the right of tax payers to protest against the actions and decisions of a tax body.

29. Amend Article 132 of the Tax Code of RF by envisaging the liability of the banks for not informing tax bodies about opening or closing an account in time.

From the word-for-word interpretation of the meaning of Article 132 of the Tax Code of RF it follows, that the liability of a bank should occur only for keeping a tax body entirely deprived of the information mentioned above. In case this information has been delivered but with the violation of the time frame envisaged by Article 86 of the Tax Code (i.e., 5 days), then, considering the word-for-word interpretation of the meaning of Article 132 of the Tax Code and on the background of the contents of Article 129' of the Tax Code, which envisages the identical offence, the conclusion inevitably arises on the absence of grounds for calling a bank to account in conformity with Article 132 of the Tax Code of RF. It seems, though, that such a conclusion does not agree with the requirements of the law, for the liability envisaged by Article 132 of the Tax Code agrees with the obligation of the banks envisaged by Article 86 of the Tax Code.

In the opinion of the experts, the legislator by having specified a 5 days’ time ban for the fulfillment of this obligation, aimed at providing for the adherence to this requirement through enforcement also, including liability measures. This is exactly the approach the legislator used when establishing the liability envisaged by Articles 116, 118, 119, 126, 129', 133, 135, 135' of the Tax Code. At the same time, the banks can not be called to account as per Article 129' of the Tax Code, for the legislator has specifically envisaged the liability of the banks (not being treated as tax payers and/or agents in this case) specifically in Article 18 of the Tax Code. This is why it seems that the liability as per Article 132 of the Tax Code should also occur in case a bank has informed a tax body on opening or closing an account by an organization or a private entrepreneur with the violation of the 5 days’ time ban.

30. Amend the Tax Code with the provision of a time frame during which the decision of a tax body may be appealed against to the arbitration court both by legal entities and private entrepreneurs.

31. Modify the legislation in its part pertinent to implementation of Article 139 of the Tax Code and Article 239-5 of the Civil Procedural Code of RSFSR on analogy.

The question aroused in the court practice on the time frame, within which an appeal may be filed against the acts of tax bodies, actions or lack of same of their officers, by organizations and private entrepreneurs. The Tax Code of RF contains no respective regulation. The regulations on limitations contained within Chapter 12 of the Civil Code of RF do not apply, for, according to Item 3 Article 2 of the Civil Code of RF, the civil legislation does not apply to material relationships, based on administrative or another authoritative subordination of one party to another, thereof to tax and other financial administrative relationships, unless the legislation says otherwise. 

In the opinion of the experts, in this case it is necessary to apply the law, i.e., the regulations, contained within Article 139 of the Tax Code and Article 239-5 of the Civil Procedural Code of RSFSR, on analogy. Should the specified time frame elapse, in our opinion the acceptance of the claim should be denied on the background of Item 1 Article 107 of the Arbitration Procedural Code of RF.

32. Modify the contents of Article 123 of the Tax Code of Russia by amending it with conjunction “or”, thus bringing the contents of the article to conformity with its title.

Today the issue of liability of tax agents for the offence envisaged by Article 123 of the Tax Code is problematic, for there are different approaches to the interpretation of the contents of this Article in theory and in practice. In the opinion of the experts, the will of the legislator can be revealed through comparison of the contents of Article 123 with its title. When treating this regulation in such a way, the conclusion is inevitable, that the liability as per this Article is also possible when the tax agent has calculated and collected the tax from the tax payer, but failed to transfer it to the budget. Such an approach has been defined by the Plenary Meeting of the High Arbitration Court of RF in Item 4 of its Enactment №5 of February 28, 2001 “On specific issues of implementation of Part 1 of the Tax Code of RF”.

� Patent – a special permit to execute certain entrepreneurship activities. The purchase of a patent from the state relieves the respective (private) entrepreneur from subsequent tax payments for the current fiscal year (or another specified period).





	Irkutsk State Academy of Economics

22, Gorky St.,

4th floor, room 401

664015 Irkutsk

Tel: (3952) 25 58 99, tel/fax (3952) 24 25 72,

E-mail: LPEO_Irkutsk@irk.ru
	ИГЭА

ул. Горького 22

4 эт, к 401

Иркутск 664015

Тел.: (3952) 25 58 99, тел/факс: (3952) 24 25 72

E-mail: LPEO_Irkutsk@irk.ru


PAGE  
2
	Irkutsk State Academy of Economics

22, Gorky St.,

4th floor, room 401

664015 Irkutsk

Tel: (3952) 25 58 99, tel/fax (3952) 24 25 72,

E-mail: LPEO_Irkutsk@irk.ru
	ИГЭА

ул. Горького 22

4 эт, к 401

Иркутск 664015

Тел.: (3952) 25 58 99, тел/факс: (3952) 24 25 72

E-mail: LPEO_Irkutsk@irk.ru



[image: image1.wmf][image: image2.wmf]_1032242002.doc



