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Recommendations of Russian short-term experts of WG2WS3

Topic 2 “Procedures of solution of disputes with participation of SEO”
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1. Topic 1. Legal Background

Russian short-term expert described this topic from the angle of availability of different procedures for disputes’ solution with the involvement of SEO and the agreement between these procedures, as well as their individual coverage by legal regulations. The procedures are: arbitration litigation, third party courts, assistance of anti-trust bodies, bilateral agreement between the disputing parties.

In the opinion of the experts, every means of settling the disputes between the parties mentioned above is sufficiently covered by laws and regulations. This is why no recommendations have been proposed on possible amendment of the law in force. The actual proposals on improvement of current legislation have been made, though, in the course of discussion that followed on other topics of the workshop.

2. Topic 2. Court decisions verification stages

2.2. Amend the Arbitration Procedural Code with the provision for the right of the Chairman of an arbitration court to protest within the framework of the surveillance procedure against the judicial acts of this court to the Presidium of the same court. 

This recommendation suggests, that at the same time the Presidiums of all the arbitration courts are given the powers to review the judicial acts within the frameworks of the surveillance procedure in case a judicial mistake has been made.

The proposal aims at giving yet another faster means of eliminating the judicial mistakes already made. The proposal was passed with the remark to consider the amendment made by the EU expert. He said that the Chairman of the court who filed the protest should not participate in the sittings on this case, for s/he has already expressed the attitude to it when preparing the protest.

2.3. Include the provision for passing a comprehensive motivated decision in the law.

The word formula chosen for this recommendation is not final and is subject to further adjustment. This proposal is the result of a discussion about when the time frame for the appeal against the court decision should begin. The experts mentioned more than once that today a judge announces only the resolution of the decision, whereas the motive part is to be written down considerably later. In the opinion of the experts, it has the following negative consequence. Should the final decision (complete with its motive part) be delivered late, the right of a party to dispute this decision becomes the subject of a court decision on whether to accept the appeal filed later than it should have been, or not.

Thus, the countdown of the time frame for filing an appeal should be linked with the production of the complete and final text of the court decision and with its receipt by the parties to the litigation.

The recommendation also envisaged a break in the court sitting in a particular case to allow for production of a motivated decision on this case. Naturally, the judges may study other cases during this break to save the time. Besides, it was suggested to study the possibility of applying this provision to civil litigation, too.

2.4. Reduced time frame for filing appeals against the court decision on bankruptcy (Articles 46, 5, 63, 75, 105, 114, 160 of the Law on bankruptcy)

Originally the experts suggested to investigate the possibility to reduce the time frame for studying the appeals in arbitration process in general. The reason was that provided the proposal №2.2 above is approved, it could be possible to reduce the time frame for studying an appeal, thus allowing for shorter timing of cases’ revision. However, during the discussion the experts agreed that such a reduction is really necessary only for one specific category of cases, i.e., the ones on bankruptcy.

2.5. Establishing arbitration appeal courts in RF entities.

The proposal envisages the need to organizationally single out appeal courts as a stand-alone subdivision of the judicial system. In the opinion of the experts, the inferiority of the court of appellate jurisdiction in terms of verification of the legitimacy and reasonability of the decisions passed by the court of primary jurisdiction to the latter court is a serious problem from the standpoint of the appealing process.

The experts mentioned that in practice the judges of the courts of primary jurisdiction often consult the judges of the appeal court when passing decisions on complex cases. The latter, when answering, do not always go deeply into the essence of the case. It often leads to the situation, when the judges of the appeal court who study the appeal are informally bound by the wrongful position they have already expressed on the given case. 

Besides, the organizational inferiority of the appeal court to the management of the court of primary jurisdiction in principle does not exclude the interference of the latter with the study of the appeals.

2.6. Compulsory implementation of judicial surveillance procedure (supporting the draft Arbitration Procedural Code of RF)

The proposal suggests to legislatively bind the surveillance instance to pass motivated waiver of cases studied according to the protests filed. Thus, it will allow to convert the administrative surveillance instance into a judicial one, which would realistically study the protests in their essence.

Considering that the draft Arbitration Procedural Code being studied by the Federal Duma today also contains this provision, it was suggested to treat this proposal as a support to the current legislative initiative.

3. Topic 3. Juridical precedent as a source of Russian law

Russian short-term experts studied this topic during the workshop, however, due to its complexity and disputable character, and because of the abundance of paperwork dedicated to the subject it was decided that the small work group should develop the detailed recommendations on this topic.

4. Topic 4. Approaches to interpretation of notions when solving economic disputes in courts

The idea was to raise the issue of different interpretations of identical terms during the litigation. The reason is that when a SEO is addressing a court, the latter sometimes finds it difficult to pass a decision, for the judges interpret certain notions and terms differently because no distinct and transparent definition of these terms has been given by law. That is why it was decided that it should be judges who would study the topic, and it was their involvement that was deemed necessary to produce sound recommendations.

However, during the preliminary meetings with the judges it became clear that there was no agreement between them about the need to discuss the topic. Some of them believed that it was a problem of the professionalism of judges rather than the one of legislation, for on condition of literate use of the available legislation the problem of interpretation is eliminated. Besides, should a wrongful decision be taken because of legal illiteracy of a judge, there are the appeals, cassation and surveillance instances that allow to correct the mistake that have been made. However, other judges expressed quite the opposite opinion, having agreed that this was a burning problem, specifically in its part pertinent to tax legislation. As a result the decision was made that this topic will be studied by Anatoly G. Pershutov, deputy Chairman of Federal Arbitration Court of East-Siberian Circuit in his work on problems of judicial appeals against the actions of tax bodies. This topic will be studied in the framework of the next workshop in June, 2001.

5. Topic 5. Anti-trust procedure for disputes’ solution

Valentina A. Zamorina, CEO of Irkutsk Territorial Directorate for anti-trust policy and entrepreneurship support, has covered this topic. In her report she made an analysis of the activity of Irkutsk Territorial Directorate for anti-trust policy and entrepreneurship support on revealing and prevention of violations of legislation in this sphere. She also described the procedure of how the cases are studied by anti-trust bodies, identified the advantages of this process compared to other means of disputes solution. According to V. Zamorina, the problems, existing in this sphere of law, do not entail any necessity of making legislative recommendations, being rather the problems of current organizational character. One of these problems, mentioned by V. Zamorina many times in her report, was the necessity for the anti-trust body to collect the documents confirming the fact of violation of the current anti-trust legislation, on its own. Item 2 Article 27 of the Law “On competition and limitation of monopolistic activity on the commodity goods’ markets” unambiguously binds the applicant to submit the documents witnessing for the violation of its rights, to the anti-trust body. However, realistically it is the anti-trust body, which collects all the evidences, for the applicant is often deprived of a possibility to demand for and collect the relevant papers from the bodies, which have violated its rights. 
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