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Legal Protection for Economic Operators

Юридическая защита субъектов экономической деятельности
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Recommendations of Russian short-term experts of WG2WS2

Topic 1 “Responsibility of the State towards SEO”
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1 Compensation for material loss

In line with the Constitution, Article 16 of the Civil Code fixes the general principle of pecuniary liability for loss caused by unlawful actions (or lack of same) by public bodies and bodies of local self-government, as well as their officials. This Article nominates both citizens and legal entities as the victims entitled to compensation for loss, whereas the tortfeasors could be both government authorities together with their officials, andany public body, bodies of local self-government and their civil servants. However, the research conducted in this field by Russian short-term experts allowed to conclude, that contrary to the proclaimed principle of material liability of the state for the loss it caused, the issues pertinent to compensation of pecuniary loss caused to SEO’s by government authorities and their officers are not covered by the current legislation in full. In connection with this the following recommendations have been proposed:

1.1 To develop and pass the Law on procedure of compensation for loss caused by public bodies and their servants to SEO.

a) Procedure of filing a claim against public servants;

b) Specific legal regime of the State treasury (budget plus State assets);

According to the provisions of Article 16 of the Civil Code of Russian Federation, the losses, caused to a citizen or a legal entity as a result of unlawful actions (or lack of same) of public bodies, bodies of local self-government or civil servants of these bodies, thereof as a result of issuing an act of a public body or body of local self-government,  being in no conformity with the law or any other act of law, are subject to compensation from the budget of Russian Federation, the budget of a RF entity or the budget of a municipal institution, respectively. Thus, Article 16 defines both the types of felonies which may be treated as grounds for the right for compensation of losses to arise, and those who is to be held liable for the loss caused, as well as the financial sources for compensation of loss.

The legal background to this act is Article 53 of the Constitution of RF, which governs the right of a citizen for the compensation of loss caused through unlawful actions (or lack of same) of government authorities or their officers, by the state 

Article 1071 of the Civil Code identifies both bodies and persons for the compensation for loss to be demanded from. These persons and bodies are to act in the name of the state or its subjects when compensating for loss.

Thus, the law fixes the right of both citizens and legal entities for compensation of losses caused by unlawful actions of public bodies, bodies of local self-government or servants of these. The law also defines whom the claim may be filed against. However, the law in force does not sufficiently cover the practical procedure of implementation of this right by its norms and regulations. This is why in the opinion of the experts the Federal Law on the procedure of compensation for loss caused to SEO’s by public bodies and their servants should cover these issues.

Next, Article 1069 of the Civil Code says the loss caused by unlawful actions, thereof by issuing of an illegal act of law, is to be compensated for by the respective treasury, i.e., the treasury of the Russian Federation, a RF entity or a municipality.

Several laws incorporate the provisions obliging the respective public body to compensate for losses. Other laws say the compensation for loss is to be effected according to the procedure envisaged by civil legislation. However, irrespective of the way this issue is solved by this or that law (or an act of law), the general rule applies, set forth by Article 1069 of the Civil Code, i.e., the losses are compensated by the treasury.

The loss caused by the state, government authorities and their officers, should be compensated in full. Here the loss is implied, which comprises both real loss (expenses incurred, cost of lost or damaged equipment etc.), and the loss of profit (incomes not received, that the victim could have received should his (her) rights have not been violated).

However, in practice the right for compensation of loss caused by the state in full is limited. The reason for that is first of all in the need to protect the federal budget.

Since the state acts in the interests of the community, one of its major goals should become preservation of a certain amount of public property, the availability and involvement of which into civil turnover with no right of its estrangement into private property, should provide the members of the community with their minimal material guarantees. This is why there are grounds for implementation of a dedicated legal regime for the state treasury, whereby the assets in the state treasury of RF should be withdrawn from the civil turnover.

1.2 Modifying the Budget Code with an Amendment on a dedicated line for compensation of losses in the “Liabilities” section.

This proposal was made by the experts to amend Item 1.1 above. The message is that the dedicated legal regime for the state treasury by way of removing its assets from the civil turnover will result in reduced possibilities of realistic implementation of a court verdict, for the only option left would be to collect the cash from the federal budget. The federal budget, however, envisages no line in its “Liabilities” part for the execution of court verdicts.

This is why, according to the experts, passing a law on RF treasury withdrawal from the civil turnover should be accompanied by incorporation of the dedicated liability line for compensation of loss caused by the state, public bodies and their servants, into the law on federal budget 

1.2.1 Tacis IRO opinion

The creation of a dedicated liability line in the federal budget for compensation of loss caused to SEO’s by public bodies and their servants will entail the need to define its margins and the cash amount to be dedicated for these purposes. Later on, should the realistic expenditures within this line exceed its limits, the result obtained will be directly opposite to the purpose of an entrepreneur’s protection proclaimed by the experts who launched the proposal. The right of entrepreneurs for compensation for the loss caused will be confined by the absence of money within this line. Realistically speaking, it will be very difficult to set forth the accurate cash amount necessary to cover the compensation payments. Moreover, in our opinion it is hardly necessary. The Ministry of Finance publishes annual data on compensation for losses. The data on compensations paid by the state from the federal budget are also published. Currently the expenditures of the state dedicated to compensation are reimbursed at the expense of some other budgetary lines, which allows to stay away from rigid monetary restrictions.

Besides, Article 239 of the Budget Code dedicated to the budget immunity, i.e., its specific legal status, envisages cases of applying the claim to the budgetary means. According to the provisions of the Article, such an application of a claim on the basis of a judicial act is possible in cases envisaged by the law in force. In particular, it is possible in cases of compensation for loss caused to a citizen or a legal entity as a result of unlawful actions (or lack of same) of public bodies, local self-government bodies or civil servants of these, thereof through the issue of the acts by public bodies or local self-government bodies not in conformity with the law in force or another act of law.

1.3 The development of the compensation procedure for pecuniary loss caused by the activities of public servants to the State (modified Article 1070 of the RF Civil Code on State responsibility in all cases).

Article 53 of the Constitution of Russian Federation and Article 16 of the Civil Code envisage the right of citizens and legal entities for compensation of loss caused through unlawful actions (or lack of same) by public or municipal bodies or their servants.

Article 1069 of the Civil Code sets forth a uniform responsibility for the actions by public bodies and local self-government bodies, irrespective of whether one speaks of the issue of acts of law or unlawful actions in administrative management.  In both cases the loss caused is compensated for at the expense of the treasury of Russian Federation, the treasury of a RF entity or the treasury of a municipal body, rather than at the expense of the tortfeasor himself.

Article 1069 of the Civil Code has no specific references to any dedicated grounds (terms and conditions) of such a liability of RF, a RF entity or a municipal body. It allows to conclude that the general rules of delictual liability apply, i.e., the liability occurs whenever the guilt is in place, unless the law says otherwise. Here one speaks of the actions by public or municipal bodies and their officers, resulted in guilt.

The provisions of Article 1070 of the Civil Code are yet another proof of this conclusion. This Article covers liability for the loss caused by unlawful actions of inquiry bodies, prosecutor’s offices and courts. It states that the loss caused by the above bodies is to be compensated in full irrespective of the guilt of their officers. This Article also gives the ultimate list of terms and conditions, whereby the loss is to be compensated. These conditions are: unlawful conviction, unlawful calling to criminal account, unlawful imprisonment or the use of underwriting not to leave a place, unlawful use of administrative reprimand in the form of arrest and/or corrective labor. 

In other cases when these bodies have caused loss not entailing the circumstances listed above, this loss is to be compensated for according to the provisions of Article 1069 of the Civil Code.  It is also stated herewith that the compensation for loss when enforcing the law is possible provided the guilt of a judge is confirmed by a court decision have come in force. For example, should a company have suffered losses as a result of illegal decision on breaking a leasing agreement and the must to move to a different location, this company is entitled to compensation only provided the judge acted unlawfully and this unlawfulness is confirmed by a court decision.

In all the other cases the guilt is established in the process of studying a civil claim.

Thus, currently the state is liable for the actions of its servants only should their guilt be proven. The experts proposed to introduce the liability of the state in any case whereby a loss is caused to a SEO, even in case of carelessness when making a decision.

1.4 Compulsory SEO exempt of the State fee when a claim is filed against the State

In our opinion the word formula chosen by the short-term experts in the workshop, needs clarification. The notion of “a claim against the state” implies a claim filed by a citizen or a legal entity in case of violation of his lawful interests and rights either by civil servants of public bodies, or by the acts of law.

It is well known that the judicial costs are made up by a state fee and court charges. The amount of charges is the function of neither type nor the amount of claim; it differs from case to case and depends on money realistically spent. The amount of the state fee, though, is defined by the federal law and is a function of the type and the amount of claim. Besides, the state fee is collected directly at the time of submitting a claim, rather than by the end of the litigation which is exactly the case with the court charges. Thus, a plaintiff is to pay the state fee according to the specified amount. Sometimes this amount exceeds the financial possibilities of a plaintiff, which is often a critical factor when a decision is made whether a claim should be filed or not. It seems the most glaring injustice, when a claim is to be filed by a citizen or a legal entity against the state for the protection of rights violated by the same state, which has created an obstacle for access to justice by way of this state fee. Add here the fact that many public bodies are exempt of the state fee, and you will have the full picture.

The law in force also envisages the cases whereby citizens and legal entities are exempt of the state fee, too. For instance, according to the Civil Procedural Code of Russian Soviet Federative Socialist Republic (RSFSR)
, the citizens are exempt of the state fee in cases arisen from administrative legal relationships, as well as in cases related to compensation for loss to a citizen caused by unlawful conviction, unlawful calling to criminal account, unlawful imprisonment or the use of underwriting not to leave a place, unlawful use of administrative reprimand in the form of arrest and/or corrective labor.
The Civil Procedural Code of RSFSR also provides for other possibilities to envisage the exemption of the parties from payment of judicial costs to the state, provided these are governed by the law. Thus, the Federal Law of November 24, 1995 (December 31, 1995) “ On amendments and changes to the Law of Russian Federation “On the state fee” provides for more reasons for exemption from the state fee, compared to Article 80 of the Civil Procedural Code of RSFSR. 

Besides, a court (or a judge) is entitled to relieve a citizen from the payment of judicial costs to the state on the basis of his financial standing, as well as to make him cover these costs by increments or reduce the amount of these.

The law in force has its individual provisions envisaging easier terms of judicial costs. For example, according to the Instruction of the Federal Tax Service of May 15, 1996 №42 “On the use of the Law of Russian Federation “On state fee”, the state fee paid is subject to reimbursement in part or in full in cases whereby: an arbitration court met the claim on return of taxes, fees, duties and other compulsory payments from the respective budget, provided that the defendant, being a tax, fiscal, customs body and/or a body for currency and export control, lost the case.

However, these stand-alone and rare occasions obviously do not give a sufficient grounds to speak of a serious assistance from the state to those, who address the court having suffered losses from the state itself as a result of actions (or lack of same) by civil servants and the issue of the acts of law violating their rights. Considering the above, as well as having in mind the targets pursued by the Project, it seems appropriate and imperative to amend the current legislation by a norm on compulsory exempt of SEO’s from the state fee whenever a claim is filed against the state.

2 Compensation for moral loss

In agreement with the Constitution of the Russian Federation and the federal legislation, should a person have suffered moral loss (physical or moral sufferings) through actions violating his (her) personal non-proprietary rights or encroaching upon other immaterial goods, as well as in other cases stipulated by the law, a court may bind the violator to compensate for the said loss in monetary terms. Should this loss have been caused by the state (municipal body), the compensation for moral loss is paid from the treasury of the Russian Federation, a RF entity or a municipal body, respectively (articles 1069-1071 of the Civil Code of Russia).

As a result of their research the experts defined that, notwithstanding a theoretical possibility to get hold of compensation for moral loss to SEO’s, the implementation of laws granting the right for such a compensation may prove rather difficult in practice.

In connection with the above the experts have developed the following proposals:

2.1 To envisage a possibility within Article 151 of RF Civil Code of compensation for moral loss to legal entities 

Currently Article 151 of the Civil Code of Russian Federation gives a guideline to everyone applying the law, that moral loss should be compensated exclusively to citizens, having defined the moral loss as physical and moral sufferings.

The analysis of court practice allows to conclude, that the opinion of common law courts directly opposes the one of arbitration courts on compensation of moral loss to legal entities. Item 5 of the Enactment of the Plenary Session of Supreme Court of Russian Federation of December 20, 1994 №10 «On issues of using the legislation on compensation for moral loss” says, that the rules governing compensation for moral loss, caused by distribution of information blackening a citizen’s business reputation, should also apply if the distributed information blackens the reputation of a legal entity. Thus, common law courts usually decide that the moral loss to legal entities has to be compensated for, should this loss be caused by distribution of information blackening their business reputation, respectively. The International Commercial Arbitration Court at the Chamber of Trade and Commerce of Russian Federation is of the same opinion. However, arbitration courts take up very opposite decisions, denying the legal entities their compensation for moral loss. The Presidium of Supreme Arbitration Court stressed more than once, that since a legal entity can suffer neither physical nor moral sufferings, no moral loss could be caused to it. This is why – as follows from the provisions of Articles 151 and 152 of the Civil Code of Russian Federation - the right for compensation for moral loss is granted to individuals only.

Thus, pursuing an unambiguous interpretation of Articles 151 and 152 of the Civil Code of Russian Federation, and building up a uniform law implementation practices on issues of compensation for moral loss to legal entities, it is necessary to amend the respective norms of the Civil Code of Russia with the provisions defining the notion of moral loss in respect of legal entities and providing for the compensation of same.

2.2 Modify or amend Article 152 of the RF Civil Code as to the protection of business reputation of legal entities.

Currently, according to Article 152 of the Civil Code of Russia, a citizen ”is entitled to demand from the court a refutation of information blackening his honor, dignity or business reputation, as well as a compensation of pecuniary and moral losses caused by distribution of same”. According to item 7 of the Article, all the protection means specified by the Article apply to the protection of business reputation of a legal entity.  However, as it has already been said above, the interpretation of provisions of Article 151 of the Civil Code of Russia results in conclusion that it is impossible to compensate for moral loss to a legal entity. The reason is no legal entity can possibly suffer physical and moral sufferings.  Alongside with this, causing harm to a business reputation of a legal entity may dramatically affect its economic operation, whereas filing a claim for compensation of losses in practice proves inefficient to fully meet the requirements of a victim.

In connection with this the experts proposed to make amendments to Article 152 of the Civil Code of Russia in respect of principles and procedures of compensation for moral loss when protecting business reputation of legal entities.

2.3 Modify the civil legislation on compensation for loss caused by the actions of law enforcement bodies.

One of Irkutsk newspapers published an article on a criminal proceedings launched against the CEO of a bank in connection of him allegedly committing an “economic” crime.  In general the information contained in the article was true. However, this article has been published exactly at the day when the criminal proceedings were instituted, which seemed strange. The editorial board claimed, that the information on the institution of criminal proceedings has been delivered directly by the investigator on the phone. Soon the criminal case has been closed for non-availability of the crime itself. The situation described above was obviously the case whereby there was someone’s interest in undermining the business reputation of the bank, with the active participation of law enforcement bodies in this process.

In this example a claim on protection of honor, dignity and business reputation have not been met by the court, for the information revealed by the newspaper was generally true.

Even should the information from the above example have been wrong, then, according to Article 57 of the Law of Russian Federation of December 27, 1991 “On mass media” (hereby referred to as “The law on mass media”), neither the editorial board, nor the chief editor or the journalist would have been held responsible for the dissemination of information not conforming to the reality and harmful to the honor and dignity of individuals and organizations anyway, should such an information have been retrieved and quoted from a different source, including press-releases of government structures. It is however necessary to remember, that the provisions of Article 57 of the Law on Mass Media are applicable only should the information be a word for word quotation. But, if a new article (TV program etc.) in question has an additional comment also containing the information harmful to the business reputation, then the editorial board is held responsible.

Item 9 of the Enactment of the Plenary Session of the Supreme Court of Russian Federation of August 18, 1992 №11 “On issues raised from litigations on protection of business reputation of citizens and legal entities” stresses, that the presence of circumstances which, according to Article 57 of the Law on Mass Media, can be interpreted as reasons to release the editorial board, the chief editor and/or the journalist from liability for distribution of information detrimental to the business reputation of citizens and legal entities, does not deny the possibility for the court to examine the claim raised by a legal entity or a citizen on refutation of such information.

Should a government body deliver the information, which does not confirm to reality and brings harm to the business reputation of a citizen, to mass media, this is interpreted as a distribution of information harmful to the business reputation of a citizen
. Should a government body deliver the information, which agrees with reality, still undermining business reputation of relevant people or entities (for example, a bank employing a citizen unlawfully called to criminal account), to mass media, then the government can not be held responsible for that.

To be able to use the provisions of Articles 1069 and 1070 of the Civil Code against defamation
, the moral loss should be caused specifically by government bodies (or local self-government bodies). To make these provisions applicable it is necessary to prove that the distribution of harmful information has been launched by a civil servant while s/he was executing his (her) official duties
.

Considering the above, the proposal made by the experts aimed at amending Article 1070 of the Civil Code of Russian Federation with the provision of a possibility to compensate SEO’s for the moral loss caused through actions of law enforcement bodies in respect of their delivering information blackening the reputation of a SEO, to mass media.

2.4 Exclude the constraint of Articles 151 and 1099 of the RF Civil Code on compensation for moral loss caused by violation of the right of property of SEO (for example, the right of a tax payer).

The current edition of Article 151 of the Civil Code of Russian Federation confines the cases of compensation for moral loss by actions violating personal non-proprietary rights or encroaching upon other immaterial goods in possession of a citizen. The wordings of Article 151, though, do not exclude any other legislative definition of cases whereby a moral loss is to be compensated. It makes sense to state here that the law in force contains no provisions for the cases of the kind. The same is true for Article 1099 of the Civil Code of Russia which says that “the moral loss caused by actions (or lack of same) violating proprietary rights of a citizen, is subject to compensation in cases envisaged by law”.

On the background of the above, the experts proposed to expand the list of grounds for the compensation of moral loss through legislative revival of the provisions of the Basics of Civil Legislation of the USSR and Republics. The Basics said the moral loss is to be compensated whenever rights are violated, not differentiating between proprietary and non-proprietary ones. In other words, it makes sense either to modify the wordings of item 1 Article 1099 of the Civil Code of Russia, or to amend the respective acts of law, for instance, the Tax Code of Russian Federation.

2.5 Recommend the Supreme Court and the Supreme Arbitration Court to issue a joint Enactment on the practices of law implementation on compensation for moral loss.

This recommendation is based on the fact that currently common law courts and arbitration courts use different approaches when solving the issues of compensation for moral loss. It has already been mentioned that at times the attitudes of the two supreme judicial stages are diametrically opposite in respect of one and the same issue. This difference affects the attitude towards the judicial system in general, which should be uniform within the frameworks of a uniform legal field.

3 Personal liability of civil servants

This topic deserves a special attention, considering all-Russian trends of market economy and free competition development. The topic of liability of civil servants brings in problems from the point of view that should the state violate one’s rights through the acts of its officials, it appears that the state plays a violator. At the same time the state acts as the law enforcement body, calling these officials to account. Thus, the state has to bring itself to answer. That is why the process of making a state representative answerable is as a rule a painful one.

In the course of the studies it has been stated, that the law in force does not cover all the possible felonies in this sphere in full, as well as there is no efficient procedure for making someone practically liable. In connection with this the following proposals have been made:

3.1 Amend the Code of Administrative Felonies with the provision of administrative responsibility of civil servants (on analogy with the RF Criminal Code)

The experts proposed to amend the Draft Administrative Code of Russian Federation being studied by the Federal Duma now, with a chapter providing for administrative liability for malfeasance in office. The Code of Administrative Felonies of RSFSR in force today envisages no liability of civil servants of public bodies and institutions. There is Article 15 in this Code of Administrative Felonies on “Liability of civil servants”, however, it deals rather with CEO’s of legal entities, than with public servants, and with the violations the former may commit in various spheres. The Code of Administrative Felonies of RSFSR envisages no administrative liability of the civil servants of public bodies. As far as specific individual laws governing, among other things, the issues of administrative liability of civil servants of public bodies or municipal institutions are concerned, the legislator often limits itself down to general phrases, which as a rule are declarative or referential.

Thus, securing administrative liability of public servants and fines as a means against an administrative felony of a public servant could play a definite role in reduction of violations of SEO’s rights by these servants.

During the discussion it was also suggested to pass a separate act of law dedicated to administrative liability of public servants, on analogy with the “Regulation on material liability of workers and employees for the loss caused to enterprises, institutions and organizations”. This option seems to be less justified compared to amendment of a Code of Administrative Felonies with yet another article, bearing in mind the possibility of its implementation.

3.2 Amend the current legislation on government and municipal service with the provision of material responsibility (procedure, limits) of civil servants for their actions (or lack of same) having caused the loss to a citizen or a legal entity

Currently the Civil Code of Russian Federation entitles a RF entity and a municipal body to recourse to a guilty public official (item 3 Article 1081 of the Civil Code). Thus, public servants may be held materially liable in terms of compensating to their employing body on its demand the amounts paid out by it on their behalf. After the respective public body was called to account, a civil servant, whose actions (or lack of same) have caused losses to individuals or legal entities, may be also called to material account according to the procedure set forth by Article 122 of the Labor Code. These provisions, however, are hardly a sufficient guarantee of obligatory material liability of a civil servant of a public or a municipal body in case a loss has been caused to a citizen or a legal entity.  It seems that an amendment to the current legislation envisaging direct material liability of a public servant for the loss s/he caused without necessarily calling the employing public body to account in advance, could make a public servant do their duty with better responsibility. 

Today the Code of Regional Public Duties in Irkutsk Region is in force (see the laws of Irkutsk Region of June 11, 1999 №32-oz). Article 37 of the Code is dedicated to the issues of liability of a person in a regional government office. .According to Item 1 of the Article, a person in a regional government office is called to account as per the procedure set forth by the legislation for non-fulfillment or undue fulfillment of his (her) duties in office. According to Item 3 of the same Article, this person may be called to administrative account.

There also is a Federal Law of July 31, 1995 “On the basics of government service”. Its Article 14 governs the liability of a public officer. It envisages disciplinary penalties, i.e, reproof, reprimand, severe reprimand, advice on incomplete service adequacy, dismissal for non-fulfillment or undue fulfillment of one’s duties in office. Besides, according to Item 5, a public servant is liable according to the law in force for the actions or lack of same, which lead to violation of rights and lawful interests of citizens.

Thus, today the acts of law are in force, which govern the issues of public service and envisage the liability of public servants. It seems feasible to amend specifically these acts of law with the provision for material liability of civil servants employed by public and/or municipal bodies. The experts also believe that these amendments should define the limits of such a material liability of public servants.

� The abbreviation refers to the Soviet times. It implies that the Code has been passed back then, but is still valid.


� See Item 2 of the Enactment of the Supreme Court of RF of August 18, 1992 №11 “On specific issues arisen when studying the cases on protection of honor and dignity of citizens, as well as business reputation of citizens and legal entities, in courts”.


� Defamation stands for distribution of blackening information. As different from slander, in case of defamation the blackening information may not necessarily be known as false.


� The comments to this proposal are quoted from the report by Russian short-term expert V. Boldinov, for this report contains the example used as the cornerstone of the proposal.





1
Irkutsk State Academy of Economics

22, Gorky St.,

4th floor, room 401

664015 Irkutsk

Tel: (3952) 25 58 99, tel/fax (3952) 24 25 72,

E-mail: LPEO_Irkutsk@irk.ru
ИГЭА
ул. Горького 22

4 эт, к 401

Иркутск 664015

Тел.: (3952) 25 58 99, тел/факс: (3952) 24 25 72

E-mail: LPEO_Irkutsk@irk.ru

PAGE  
12
Irkutsk State Academy of Economics

22, Gorky St.,

4th floor, room 401

664015 Irkutsk

Tel: (3952) 25 58 99, tel/fax (3952) 24 25 72,

E-mail: LPEO_Irkutsk@irk.ru
ИГЭА
ул. Горького 22

4 эт, к 401

Иркутск 664015

Тел.: (3952) 25 58 99, тел/факс: (3952) 24 25 72

E-mail: LPEO_Irkutsk@irk.ru


[image: image1.wmf][image: image2.wmf]_1032242002.doc



