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Recommendations of Russian short-term experts of WG1WS2

Topic 1 “Registration & Licensing”
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1 Registration

The importance of state registration of legal entities and individual entrepreneurs (hereinafter called SEO), its rational organization, complete uniform register of legal entities, genuine character of its data and their availability for every interested person is hard to underestimate. Only this type of registration will provide for the possibility to get hold of the necessary information when choosing a partner and conducting economic activity, thus adding to the stability of economic turnover. 

As a result of problem analysis the expert group concluded that it is necessary to pass a Federal Law governing all the issues of state registration of SEO’s. Today the lack of systematic development of legislation on SEO’s registration, the availability of multiple federal and regional acts of law with identical subjects of regulation, provokes the appearance of administrative barriers on the way of creating new SEO’s. This statement can be proved by the analysis of adherence to the timing of state registration.

1.1 Current legislation on the timing of state registration of private entrepreneurs

1. “The decision on registration of an enterprise
, be it positive or negative, should be passed no later than in a month’s time from the moment of filing a founder’s application together with the Charter, the memorandum of Association and the receipt confirming the payment of the state duty” (item 4 Article 34 of the Law of Russian Federation “On enterprises and entrepreneurship activity” of 25.12.90  № 445-1);

2. “Registration should be finalized no later than in 15 days from the moment of filing an application by an individual” (item 2 Article 3 of the Law of Russian Federation “On State duty levied on individuals involved in entrepreneurship activity and on the procedure of their registration” of 07.12.91 № 2000-1);

3. “State registration of enterprises is effected by a registration body at the day of submission of the application documents, or within 3 days from the receipt of these documents by mail”. (Item 7 Part 2 of the Instruction on the procedure of state registration of entrepreneurship activity, approved by the Decree of the President of Russia of 08.07.94 №1482).

Definition of the time frame for the registration of legal entities

1. “The decision on registration of an enterprise, positive or negative, should be passed no later than in a month’s time from the moment of filing a founder’s application together with the Charter, the memorandum of Association and the receipt confirming the payment of the state duty” (item 4 Article 34 of the Law of Russian Federation “On enterprises and entrepreneurship activity” of 25.12.90 № 445-1);

2. “The registration of enterprises is effected by a registration body no later than in 3 days from the date of submission of the necessary papers, or within 30 calendar days from the mailing date shown in the dispatching receipt for the constituent documents”. (Item 5 Part 1 of the Instruction on the procedure of state registration of entrepreneurship activity, approved by the Decree of the President of Russia of 08.07.94 №1482).

The contradictions mentioned in Items 1.1 and 1.2 above and the like allow the civil servants of registration bodies to apply different registration time frame for different SEO founders – depending on the goal pursued, which leads to negative consequences, thereof provokes felonies, say, bribes. Besides, this situation leads to the “shadow accreditation” of a number of legal firms at a registration body, which for some substantial payment “assists” to a faster registration.

It is necessary to point out that Article 51 of the Civil Code of Russian Federation stipulates the necessity of passing the Federal Law on state registration. The attempts to develop such a law have been made in due time by the deputies of the Federal Assembly of the State Duma of Russian Federation, however, they did not result in any specific law.

The set of expert proposals, provided that they are all reflected in a uniform document, will allow to simplify the procedure of state registration of SEO, providing at the same time for more rigid state control over the registration procedure.

1.2 “All in one” registration

Currently the state registration of a SEO envisages simultaneous registration with the following bodies:

· Territorial body of State Statistics Committee of Russian Federation;

· Respective Directorate of the Russian federation Ministry on Taxes and Fees;

· Russian Federation Social Insurance Fund;

· Russian Federation Pension Fund;

· Russian Federation Compulsory Medical Insurance Fund.

· Besides, the registration procedure envisages the opening of a banking account.

The current registration procedure binds the founders of a SEO to conduct all these “sub-registrations” themselves, which makes the procedure of state registration more complicated. The experts concluded that it would be more feasible to bind a registration body to distribute the copies of the corporate registration certificate to the bodies listed above so that an entrepreneur could get his registration with them automatically. This proposal would allow an entrepreneur not to spend too much time on registration and get his corporate registration certificate together with the documents confirming his being registered with all the above organizations, too.

1.3 Simultaneous issue of a corporate registration certificate and a license 

This word formula was proposed by Russian short-term experts and in our opinion does not describe the idea very accurately. The message behind this proposal is to make the time frame for both registration and licensing shorter, and to simplify the procedure. It was meant to merge the procedures of registration and licensing of entrepreneurship activity within one body. 

In our opinion this proposal needs one clarification. It is: the implementation of this proposal envisages liquidation of the institution of licensing by establishment of a specific legal capacity for all the legal entities and individual entrepreneurs and by expanded functions of a registration body.

The matter is, that according to Article 49 of the Civil Code, all commercial organizations except unitary enterprises and other types of organizations envisaged by the law in force, may have civil rights and be bound with civil obligations necessary for the execution of any activity not forbidden by the law, i.e., they are entitled to have general legal capacity. However, to execute the licensed types of activity it is necessary to get hold of a special permit (a license), which in practice leads to appearance of new administrative barriers. On this basis it is proposed to set forth a specific legal capacity of SEO (i.e., the possibility to execute only the types of activity mentioned in the constituent documents). This should be accompanied by expansion of rights of a registration body through authorizing it to conduct inspections of the SEO being registered for its possibilities to execute the activities declared in its constituent documents in conformity with the rules, norms and standards in force.

1.4 Speed up the creation of the Uniform State Register of Enterprises. Develop the Statute of State Register of Economic Operators together with regular issue of the Bulletin of the Register.

Article 51 of the Civil Code of Russian Federation stipulates state registration of legal entities with the juridical bodies according to the procedure envisaged by the Law on registration of legal entities. The data of state registration are to be incorporated into the uniform state register of legal entities and made available to everyone.

The experts studied a draft law on state registration of legal entities, being developed today by the Ministry of Economic Development and trade of Russian Federation, which describes the procedure of creation and keeping the Uniform State register of legal entities.
Today, due to the existence of numerous registration bodies, the necessity to pass through multiple registration procedures and the absence of uniform format of registration and control, in practice there is no generalized information on enterprises and entities registered anywhere in Russian Federation.

Besides, sometimes enterprises are registered in different regions. In this case there is no chance whatsoever to have these enterprises checked out. All these factors represent a serious risk for those entering into any business relationship with them. However, formally the law in force does not forbid the registration of the kind.

Today the absence of the register mentioned above forces the creation of information databases on the registered legal entities on a voluntary basis. Thus, several municipalities of Irkutsk region suggested that the entrepreneurs should submit their economic data and other characteristics into the data banks opened at the respective municipal institutions so, that these could be accessed by potential business partners. The idea behind such a data bank is to safeguard other entrepreneurs from unreliable partners by submission of true-to-fact information. Instead the local self-government bodies provide the entrepreneurs with certain tax benefits on local taxes. At the same time the inherent information deficiency of these data banks, voluntary principle of information submission and the absence of information exchange with the other regions considerably reduce their potential.

All the above also leads to a conclusion on the necessity to have a Federal Law on registration of legal entities passed as soon as possible.

The recommendation envisages development of the Statute of State Register, and the issue of a regular Bulletin of the register being an information source with compulsory reflection of all the changes in a listed SEO’s activity  (i.e., its address etc.).

1.5 Availability of information on specific SEO’s activities in its registration papers

1.5.1 Approach of Russian short-term experts

This proposal of Russian short-term experts amends the above two and has the purpose of making the search for specific SEO in the Uniform Register of Enterprises easier.

1.5.2 Tacis approach

In our opinion this proposal is derived from the necessity to introduce specific legal capacity of legal entities and private entrepreneurs, resulting from expansion of registration functions and tasks (see proposal 2).

1.6 Differential approach to a registration fee (legal entities vs. individual entrepreneurs)

1.6.1 Approach of Russian short-term experts

This proposal was made to consider the difference in financial possibilities of a legal entity and a private entrepreneur willing to register as SEO. It is well known that today the amount of registration fee is not a function of whether an entrepreneur as a private one or a legal entity.

1.6.2 Tacis approach

In our opinion this proposal is very disputable from the legal point of view, for it violates one of the basic principles of the procedure of a small business creation. This is the principle of equal starting conditions for all operators irrespective of their legal format and type of property. Consequently, the constitutional principles of freedom of economic activity and justice are violated by this proposal. No legislator can set forth different rates of a registration fee as a function of future legally acceptable format an entrepreneur will choose, be it a legal entity or a private entrepreneurship with no legal entity characteristics.

A differential approach to the rate of a registration fee as a function of the amount of charter capital stated in the constituent documents seems a more reasonable solution. 

1.7 Notification character of the procedure of making changes in the registration documents when modifying the activities of a SEO, accompanied with binding liability of a SEO for the information provided.

1.7.1 Approach of Russian short-term experts

According to Article 52 of the Civil Code of Russian Federation, the changes are registered by the same body and according to the same procedure that has been used when originally registering a legal entity. According to item 3 of the said Article, the amendments to the registration documents are binding upon the third parties from the moment of their state registration, and in cases specifically stipulated by law – from the moment of a notification sent to a registration body on acceptance of these amendments by the enterprise. In practice it means “from the day of submission of the respective documents”.

The notification procedure of incorporating changes into registration documents suggests, that the new amended version of the registration documents comes into force from the moment of their receipt by a registration body. This provision should be valid for all the enterprises.

1.7.2 Tacis approach

In our opinion this expert proposal is disputable, for the notification character of incorporating changes into registration documents means violation of lawful rights of the third parties, i.e., no third party will timely get hold of information on the changes made. Besides, it entails the question of the consequences of the amendments to registration documents being proved unlawful by a registration body.

2 Licensing

In conformity with the provisions of Article 49 of the Civil Code of Russian Federation the execution of specific types of entrepreneurship activity is only possible on the basis of a special permit, or a license, issued by authorized bodies.

The experts studied the Draft Law of Russian Federation “On incorporation of changes and amendments into the Federal Law “On licensing of specific activities” proposed by the Ministry of Economic Development of Russian Federation. This Draft Law has been generally proven to improve the licensing procedure for entrepreneurs. Certain provisions of the Draft Law agreed with the recommendations proposed by Russian short-term experts and were specifically stressed by the experts again. This is true for the proposal to extend the minimal license validity and the one to reduce the list of activities to be licensed, etc.

As a result of the analysis of the current licensing system its serious drawbacks have been revealed. To efficiently remove them, the following proposals have been made:

2.1 Creation of a uniform licensing body

The existence of numerous licensing bodies today means the existence of the same number of licensing procedures. Should we consider, that today many SEO execute several activities to be licensed, then it becomes evident that the availability of the current number of licensing bodies requires a lot of time and effort to be invested in the licensing process by a potential license holder. Thus, the establishment of a uniform licensing body would allow to create a systematic licensing procedure.

2.2 Reduction of activities to be licensed. 

2.2.1 Approach of Russian short-term experts.

It was suggested to apply licensing to the activities which, when implemented, may prove dangerous for the life and health of unlimitedly large circle of people, not involved in their implementation,  can entail damage to the defense and security of the state, are not supervised by state surveillance and/or control bodies, and can not be possibly regulated by any other means but licensing. It is well known that there are at least three other institutions governing entrepreneurship activity in this or that way. These are: accreditation, certification and standardization. Before defining the reduced list of activities to be licensed, it makes sense to give definitions to all these institutions and find out how they differ from licensing.

The current legislation gives no common definition of accreditation, unlike, say, the one of licensing. The latter has been unambiguously defined in Article 2 of the Federal Law “On licensing of specific activities”. Thus, accreditation is defined by Article 21 of the Federal Law “On medical insurance of citizens” in respect of medical institutions and implies “statement of their conformity to the preset professional standards”. According to Article 1 of Temporary Provisions «On accreditation of medical institutions and individuals within the system of medical insurance of RF citizens” (approved by the decree of the Ministry of Health Care of Russian Federation of March 20, 1992 N93), accreditation of institutions and individuals stands for a statement of conformity of their activity to the preset standards of medical assistance and services. Thus, in respect of institutions and individuals accreditation can be defined as a proof of conformity of their activity to the established standards.

Next, according to Article 1 of the Law of Russian Federation of June 10, 1993 “On certification of products and services”,  certification is “a procedure of statement of conformity, used by an institution independent both of a producer (seller, executor) and a consumer (buyer) to verify in writing that the products meet the set requirements”. 

As follows from Article 1 of the Law of Russian Federation of June 10, 1993 “On standardization”, standardization is “an activity aimed at establishing norms, rules and characteristics (hereinafter called “requirements” with the purpose of provisions for:

· safety of products, works and services for the environment, life, health and assets;

· technical and informational compatibility and interchangeability of products;

· quality of products, works and services in compliance with the current development of science, engineering and technology;

· measurements uniformity;

· savings of all kinds of resources;

· safety of economic operational sites considering the potential risk of natural and technogenic catastrophes, and other emergencies;

· defense and mobilization capacity of the country.”

Thus, it becomes clear, that all the measures mentioned above aim at establishing standards or defining the adherence to these standards of institutional or individual activity, as well as products and services, aiming at provision of the safety of these for human life and health, as well as for individual assets.

From the above it follows, that the reduction of the activities to be licensed is really necessary, for the list of licensed activities used now has been unreasonably expanded at the expense of those already governed either by accreditation, or by certification or standardization.

2.2.2 Tacis approach

Instead, the Tacis team would propose to define the spheres of economic activity most “sensitive” for the state, and then to find out which activities are to be licensed according to their falling – or not - into these spheres. This should become the ultimate licensing criterion. This method is used in France and it seems a positive experience to us. For instance, there are five “sensitive” spheres in France, i.e., education, jurisprudence, medicine, defense and nuclear power. From this point of view no licensing of food industry enterprises, trade etc. seems reasonable, for the goal pursued by licensing, i.e., protection of human life and health, can be achieved by already existing institutions of certification and standardization.

2.3 Extension of minimal license validity up to 5 years

The proposal was made to eliminate unreasonable constraints to the license validity imposed by licensing bodies, and to establish the procedure of defining the license validity common for all the activities. Currently the minimal license validity makes 3 years, and it is not surprising that the licensing bodies prefer to grant a license specifically for this shortest possible time period. The reason is that upon its expiration an entrepreneur will have to pay again for the license extension.

2.4 Reduced time frame for license application processing and license issue and renewal

According to the Federal Law “On licensing of specific types of activity”, a licensing body makes the decision on a license issue within the time frame not exceeding 30 days. Realistically speaking, though, to have the data contained in the license application and other documents submitted to the licensing bodies verified, one does not need that much time. Moreover, the time frame stipulated in the Law allows a licensing body to manipulate it so, that in return to a somewhat faster processing of the application documents some refund may be demanded from an applicant. 

2.5 Definition of specific licensing requirements and conditions

In agreement with Article 12 of the Federal Law “On licensing of specific activities” the surveillance over the adherence of a license holder to the license requirements and conditions is effected by federal surveillance and control bodies, as well as by licensing bodies. Non-adherence to the license requirements may entail license withdrawal. The law defines the compulsory license requirements and conditions as “adherence to the law in force, environmental, sanitary-epidemiological, hygiene, fire-fighting norms and rules, as well as to the provisions on licensing of specific types of activity”. Obviously, this norm together with the right of a licensing body “to conduct inspections of a license holder’s activities for the adherence of its activities to the license requirements and conditions” makes arbitrariness more than just possible. On the one hand, any very minor violation of the legislation may evoke a license withdrawal procedure; on the other hand, a licensing body is entitled to inspect any aspect of a license holder’s activity.

Moreover, non-compliance to any juridical norm envisages legal liability (criminal, civil, administrative, disciplinary etc.). This is why a license suspension as a means of punishment for non-compliance with the law means double liability for one and the same violation. In connection with this, it is necessary to reduce the list of license requirements and conditions fixed by the Federal Law “On licensing of specific activities”.

2.6 License extension (conditions and time frame) in the Law on licensing

Currently a valid license is extended according to the procedure stipulated for granting a license for the first time. In our opinion, it makes the procedure unreasonably complex. The experts proposed to consider the absence of any violations of license requirements and conditions as the grounds for a license extension.  That is why the procedure of extending the license for the next time period should comprise: the application of a respective entrepreneur on having his license extended, and the decision of a licensing body, provided there is no documentary proof of violations of a licensed activity by the SEO.

� This law defines an enterprise as any entity or person executing an entrepreneurship activity and irrespective of its/his legal and/or organizational form.
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