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1 General purpose.

The recommendations on this subject have been developed by IRO short-term experts with the purpose of improving the anti-trust SEO protection procedures.

2 List of recommendations

1. Creation of multilateral commission on removal of administrative barriers and entrepreneurship development in Siberian federal circuit.

2. Creation of information & consulting firms’ network for small businesses with the participation of budget financing.

3. Creation of continuous information delivery system for entrepreneurs on practical measures regarding SEO protection within the framework of the anti-trust legislation.

4. Modify Article 29 of the Federal Law “On competition and limitation of monopolistic activity on commodity goods’ markets” in respect of incontrovertible (non-acceptance) recovery
 of debts from legal entities.

5. Define the procedure of studying cases by the Ministry of Anti-trust Policy in the federal laws, rather than in sub-laws.

6. Expansion of the structure of the Ministry of Anti-trust Policy.

3 Comments to the recommendations

3.1 Creation of multilateral commission on removal of administrative barriers and entrepreneurship development in Siberian federal circuit.

The Message of the President of RF to the Federal Assembly for the Year 2001 has for the first time in many years identified elimination of bureaucracy and minimization of administrative interference of the state with the activities of enterprises to be one of strategic tasks of the Russian state. As the President stressed, “…it is important to energetically bring things to order in other spheres also, where there exists an excessive interference of the state. I want to specifically stress, that only excessive interference is being talked about. First of all the excessive for today compulsory products certification is implied, together with various permits, registrations, accreditations, other norms and rules not envisaged by laws but persistently introduced by numerous instructions. 

“We should have no illusions – only transparent relationships between the state and entrepreneurs fixed by the law of direct action are capable of giving a new impetus to the development of Russian economy.”

To solve this task it seems feasible to conduct a serious and detailed analysis of both the organization and the activity of public control bodies. This is imperative to generate proposals on how to conduct administrative reform, mentioned by the President in his annual Message. On the other hand, the existing overlapping functions executed by public structures controlling the entrepreneurship activity may be eliminated today by coordinating the activities of these bodies.

Considering the above, the experts have produced the recommendation on creation of a multilateral commission on removal of administrative barriers and entrepreneurship development at the plenipotentiary of RF President in Siberian Federal Circuit. The legal background for the activity of this commission is Items 6 and 7 of RF Presidential Decree of May 13, 2000 № 849 “On RF Presidential plenipotentiary in a federal circuit”. According to them, on the one hand, a Presidential plenipotentiary is entitled to build up deliberation and consulting bodies, and, on the other hand, the coordination of federal executive bodies’ activities in the respective federal circuit is also within his scopes.

3.2 Creation of information & consulting firms’ network for small businesses with the participation of budget financing.

The majority of small businesses at the initial stage of their development are in dramatic need of information and juridical services.  However, their usually small financial assets not involved in their turnover do not allow small businesses to enjoy the services of highly qualified – and paid – experts. The recommendation on creation of information and consulting firms with the participation of budget financing has been developed by the experts specifically with the purpose of providing access to professional information and juridical services for small businesses. The financing from the budget will allow to reduce the cost of these services.

3.3 Creation of continuous information delivery system for entrepreneurs regarding practical measures on SEO protection within the framework of the anti-trust legislation.

Today the implementation of the state policy aimed at entrepreneurship support (including small and medium businesses), assistance to the establishment and strengthening the entrepreneurship sector of Russian economy, state regulation, co-ordination of small entrepreneurship development and support between brunches of industry and regions is effected by a dedicated federal executive body. This body is the RF Ministry for Anti-Trust Policy and Entrepreneurship Support. Its wide scope of authorities, streamlined measures taken by it, the existence of a special procedure for studying cases related to anti-trust legislation – all these factors provide for high enough results in terms of SEO protection within the framework of anti-trust legislation. Still, the absence of continuous information delivery system regarding specific measures for SEO protection taken by the Anti-Trust Ministry and its territorial bodies entails unawareness of SEO on the existing procedures of solving the problems they frequently come across. Publishing information on specific practical measures aimed at protection of rights and lawful interests of small economic operators in mass media could assist to the solution of this problem.

3.4 Modify Article 29 of the Federal Law “On competition and limitation of monopolistic activity on commodity goods’ markets” in respect of incontrovertible (non-acceptance) recovery of debts from legal entities.

In conformity with the provisions of Article 29 of the Law, “…the fine imposed by the federal anti-trust body (territorial body) on a commercial or non-commercial organization, with the exception of a private entrepreneur, is collected according to “non-acceptance” procedure”.

The RF Constitutional Court, however, in its Enactment of December 17, 1996 № 20-P “On verification of the constitutional legitimacy of Items 2 and 3 Part 1 Article 11 of the Law of Russian Federation of June 24m 1993 “On federal tax police bodies” has proven the provision on incontrovertible (non-acceptance) collection of fines from legal entities without their consent to be in no conformity to RF Constitution.

The RF Constitutional Court has come to the conclusion that collection of various fines in its essence extends beyond any tax obligation as is. These fines are punitive measures rather then ones aimed at recovery, and represent a punishment for tax offence, i.e., for the unlawful guilty action envisaged by law, and committed either on purpose or through carelessness. In the course of litigation on tax offence both the fact of such an offence and the degree of the tax payer’s guilt are to be proven. On availability of such an offence a tax police body is entitled to take a decision on collection of a fine from a legal entity. This decision, according to the meaning of Articles 45 and 46 (Parts 1 & 2) of RF Constitution may be appealed against by a legal entity to a higher tax body and/or to the court according to the established procedure. Should such an appeal take place, no collection of fine as per incontrovertible (non-acceptance) procedure is possible. Instead, it is to be suspended until the court passes a decision on the claim of the tax payer.

According to Part 2 Article 87 of the Federal Constitutional Law “On Constitutional Court of RF”, proving a regulation or its specific provisions to be in no conformity to the Constitution of Russian Federation is the reason for cancellation of other regulations containing provisions identical to those appealed against, according to the established procedure.

In connection with the above, the Information Letter of the Ministry for Anti-Trust Protection of September 2, 1999 № ИЮ/6552 “On the procedure of collecting fines imposed by the federal anti-trust body and its territorial directorates” specified, that the procedure of incontrovertible (non-acceptance) collection of fines from commercial and non-commercial organizations, set forth by Item 2 Article 29 of the Law of Russian Federation “On competition and limitation of monopolistic activity on commodity goods’ markets” does not apply for today. The fine for the violation of the anti-trust legislation may only be collected provided the consent of the legal entity, in respect of which the Anti-Trust Ministry made its decision, is in place. Should this legal entity refuse to voluntary transfer the money to the Anti-Trust Ministry, the federal anti-trust body (territorial body) should take adequate measures, envisaged by the legislation of Russian Federation for the collection of the specified fines.

On the basis of the above, and as it has been mentioned in the Information Letter, the implementation of the anti-constitutional procedure of incontrovertible (non-acceptance) collection of fines is unacceptable.

3.5 Define the procedure of studying cases by the Ministry of Anti-trust Policy in the federal laws, rather than in sub-laws.

In agreement with Article 27 of the RF Law “On competition and limitation of monopolistic activity on commodity goods’ markets” the federal anti-trust body studies the facts of violations of the anti-trust legislation and makes decisions on these and/or issues orders/instructions according to its scope of authority. The procedure of studying the cases is defined by the Rules approved by the federal anti-trust body. For today the Rules of studying cases of violation of the anti-trust legislation approved by the Decree of the Ministry for Anti-Trust Policy of July 25, 1996, № 91, apply. 

In the opinion of the experts, the basic principles of studying cases within the framework of the anti-trust legislation are to be fixed in the law, for the rules mentioned above govern the procedural issues of studying cases, which in essence can be compared to the judicial procedure of studying cases. Otherwise the public body, which approves the rules of studying cases, appears at the same time to be the arbitrator deciding upon these cases.

3.6 Expansion of the structure of the Ministry of Anti-trust Policy.

This recommendation is referred to the existing organizational structure of the Ministry for Anti-Trust Policy of Russian Federation. Irkutsk Territorial Directorate of the Ministry employs 27 officers. This insignificantly small staff does not allow to efficiently control the adherence to the anti-trust legislation in remote locations.

� incontrovertible (non-acceptance) procedure is the transfer of money by a bank against the payment request in cases when no consent of the payer is required for the transfer.
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